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OPERATIVE FACTS IN SURRENDERS
CREATION IN THE LESSEE OF A NEW INTEREST IN THE SAME
PREMISES
Where the lessee has accepted a new interest in the premises embraced in
the original demise, and such new interest is incapable of existing along with
the old, the latter is extinguished through a surrender "by act and operation
of law." When a new interest of this kind has been created in the lessee, a
problem arises which offers but two possibilities of solution. Either it must be
held that the new interest is valid and the former interest extinguished, or
else that the new interest is invalid and the original lease still in full effect. If
the parties think in creating the new interest of its effect upon the original
lease, it would seem that they must regard the old leasehold interest as ex-
tinguished. It is not likely that they desire or expect both interests to exist
concurrently. If it is the probable intention of the parties to extinguish the
old interest, that result ought to follow unless some paramount consideration
requires a different one. The only conceivable obstacle to giving effect to the
supposed intention would be the Statute of Frauds, which requires a surrender
in writing, or "by act and operation of law." It is generally held that the sit-
uation is an appropriate one for a surrender of the latter class. This kind of
surrender, resulting from the acceptance of a new and inconsistent interest in
the same subject-matter, was well known at the date of the passage of the
Statute of Frauds;84 indeed, it has been suggested that the reference in the
Statute to surrenders "by act and operation of law" referred to .this particular
class of cases.u It should be noticed that proof of the intention to terminate
the old interest does not depend entirely upon testimony as to spoken words
of the parties expressing such intent. There is the new lease, which may be in
writing;86 and even when it is not written, the proof of the creation of a new
relationship, with its particular terms, is more satisfactory evidence upon the
point of surrender than mere words expressing an intent to extinguish without
creating anything in substitution. Since the evil aimed ct by the Statute is
not present here in any marked degree, it seems sound policy to recognize a
surrender "in law."
That the extinguishment of the original lease is dependent upon an inten-
tion deduced from the fact of the creation of an inconsistent interest, seems
clear in the cases, most of which stress this*inference of intent. Indeed, it is
difficult to think of any other sufficient reason for such extinguishment. Ac-
cordingly, it has been held that even a- new lease in writing did not effect a
surrender where it was clear that the second lease was part of a collusive at-
tempt of the lessor and the lessee to eliminate a sublessee, and was not intend-
ed to effect any substantial change in their relationship67 The intent element
is especially emphasized in a large class of cases in which, for one reason or
another, the effect of a second lease cannot be what the parties contemplated.
84. It is the illustration of surrender "in law" given in Co. Litt. 338a; and
see Ive's Case, 5 Coke 11a (1597, C. P.).
85. See note 52 supra.
86. ibid. -
87. Linn Woolen Co. v. Brown, 110 Me. 88, 85 Ad. 404, 114 Me. 266, 95 Ad.
1037 (1912, 1915).
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So, where there has been a change in the estate of the lessor between the dates
of two leases, and he no longer has the power to create the interest which the
second lease purports to create, no surrender takes place. 88 In like manner,
where the second lease is invalid under the Statute of Frauds because oral,
there is no surrender.89 But if the second lease is not required by the Statute
to be written, there is a surrender even though such second lease is oral. 90
Now it would appear that the parties contemplate an extinguishment of the
original lease, even where for the reasons stated the second lease cannot have
the expected effect. In denying a surrender in these cases, therefore, the court
seems to be defeating the intent of the parties in the laudable endeavor to
correct the mistake under which that intent was formed. This rectification of
the error emphasizes the importance of the intent element because it is an
effort to realize the intention which the parties would have had but for the
mistake. The opinions, to be sure, usually deny the existence of an intent to
surrender, but there can be little doubt that in reality an actually existing
intent is disregarded in favor of that intent which would have existed had the
parties known the true facts. 91
It is not possible within the scope of this paper to discuss in detail the
exact nature of the subsequent interest which will effect a surrender "in law"
of the prior tenancy. 92 It is usually said that it must be such an interest is as
"inconsistent" with the existing lease. This word tells one but little in the
absence of a knowledge of the cases. One or two situations will be noticed
briefly. The creation of a second leasehold interest, to begin in possession at
the expiration of the first, does not cause a surrender. There is nothing of "in-
consistency" here, so that this situation has occasioned no trouble. 93
88. Van Rensselaer's Heirs v. Penniman, 6 Wend. 569 (1831, N. Y. Sup. Ct.);
Zick v. London United Tramways, Ltd. [1902] 2 K. B. 126. The mere fact that the
second lease is less advantageous to the lessee than the former is not sufficient to
prevent a surrender. Jungerman v. Bovee, 19 Cal. 354 (1861); but scc Van Rens-
selaer's Heirs v. Penniman, supra.
89. Lamont v. United States Reduction Co., 191 Ill. App. 446 (1915); Schieffelin
v. Carpenter, 15 Wend. 400 (1836, N. Y. Sup. Ct.); Smith v. Kerr, 108 N. Y. 31,
15 N. E. 70 (1888). And so, even tho the continuance of the tenant under the invalid
oral lease has resulted in a tenancy from year to year. Coe v. Hobby, 72 N. Y. 141
(1878). But if the parties intend to create a year-to-year tenancy, it would seem that
the old leasehold interest should be extinguished. Ossowski v. Wiesner, 101 Wis.
238, 77 N. W. 184 (1898). Cf. Donkersley v. Levy, 38 Mich. 54 (1878). Even tho
the parties did not contemplate a periodic tenancy, more substantial justice may be
accomplished in some cases by holding the old tenancy to have been extinguished and
a periodic tenancy to have arisen, than to hold the old lease still in effect. E. g., see
Nachbour v. Wiener, 34 Ill. App. 237 (1889).
Whether or not the tenant has entered under the first lease is immaterial; there
may be a surrender "in law" of the interest created by that lease even before entry.
Lamont v. United States Reduction Co., supra. And see Co. Litt. 338a.
90. Ryan v. Kirchberg, 17 Ill. App. 132 (1885); Ossowski v. Wiesner, supra
note 89; Fenner v. Blake, [1900] 1 Q. B. D. 426.
91. A close analogy is found in the law of wills, where under the doctrine of "de-
pendent relative revocation" acts of revocation done with the intent to revoke a will
are ineffective to produce the usual consequences because such acts and intent arc
the products of a mistake. See the instructive article of Professor Joseph Warren,
Dependent Relative Revocation (1920) 33 Harv. L. Rev. 337.
92. Tiffany, op. cit. supra note 2, 1326-7, 1331.
93. ibid., 1324.
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But much difficulty has been felt in handling the matter of an oral agree-
ment changing the amount of the rent reserved. As rent belongs to that class
of interests in land characterized as "incorporeal," it would seem that by com-
mon-law rules it could not be released except by a writing under seal. A re-
duction of the rent is a partial release; while an increase involves, in effect, the
lease of the old rent and the creation of a new. Many of the cases have declared
that an agreement reducing the rent is ineffective without a new considera-
tion,94 although the reason for this requirement is far from clear. At a day
when a man may make a gift of almost every other kind of intangible proper-
ty, it is strange if he may not give to the lessee a part of his property interest
in the rent reserved. So far as the writer knows, it has always been possible
to grant without consideration a rent issuing out of the land of the grantor;
it should be equally possible to release a rent without consideration. The
question of importance here is whether the agreement for a change in the rent
can be regarded as effecting the extinguishment of the old tenancy and the
creation of a new. Some decisions have so held.v5 Other cases have asserted
that there was no intention to create an entirely new tenancy.0 The truth
doubtless is that the parties never concern themselves with the legal modus
operandi of their acts. They desire to change the rent and express themselves
accordingly; they have no occasion to consider whether the old tenancy has
been entirely extinguished and a new one created; on that question they have
no intention. The old tenancy is an aggregate of legal relations, one of which
cons.sts of the duty of the tenant to pay the rent reserved, and the right of the
landlord to its payment. Is it desirable to give effect to the attempt of the
parties to alter this one particular relation by holding a surrender "in law" of
the old tenancy to have occurred, with the creation of a new one identical in
all of its terms except as to the rent? The writer inclines toward the opinon.
that a parol reduction of the rent ought to be effective, at least after the par-
ties have continued on the new basis for a period of time. It does not seem
important whether the validity of such a parol reduction be explained in terms
of an effective oral release pro tanto of the rent, or in terms of the surrender
"in law" above discussed, since the surrender in such case amounts to no more
than an oral release of the rent pro tanto. Possibly continuance of the tenancy
upon the new basis for some period of time ought to be an essential fact con-
curring with the oral agreement before a surrender "in law" is declared.17
Occasionally there will be an oral agreement between the lessor and the
lessee whereby the tenancy is to terminate at a date before its natural expira-
tion. This agreement will be either a contract for a future surrender, or a sur-
render infuturo, as has already been explained. In either event, the Statute of
Frauds will apply, and unless the case falls within an exception in favor of the
surrender of short-ternl leases, the agreement will be ineffectual without some
additional fact. If, however, the residue of the term is less than the maximum
94. Goldsborough v. Gable, 140 111. 269, 29 N. E. 722 (1892); Bowman v.
Wright, 65 Neb. 661, 91 N. W. 580 (1902).
95. Hyman v. Jockey Club Wine, Liquor & Cigar Co., 9 Colo. App. 299, 48
Pac. 671 (1897); Bowman v. Wright, supra note 94 (semble); Copper v. Fretnoransky,
42 N. Y. St. Rep. 472, 16 N. Y. Supp. 866 (1892, N. Y. City. C. P.).
96. Coe v. Hobby, supra note 89; Smith v. Kerr, supra note S9.
97. See Bowman v. Wright, supra note 94; ef. Copper v. Fretnoransky, supra
note 95.
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term which can be created by parol, the intention of the parties can be effectuat-
ed by regarding the agreement as the creation of a new parol tenancy for the
unexpired portion of the original term, which causes a surrender "in law" of
that term.9s
ABANDONMENT BY THE TENANT AND RELETTING BY THE
LANDLORD
In the absence of some covenant in the lease requiring it, the lessee is not
under a legal duty to occupy the demised premises. But he cannot, of course,
relieve himself entirely of liability for the rent by vacating.9' After the tenant
has gone out of possession under such circumstances as to indicate that he
does not intend to return, he may be said to have abandoned the premises.
May the landlord permit the premises to remain vacant, and collect the rent
as it falls due? Or must he make a reasonable effort to relet the premises in
order that the loss to the lessee may be minimized? After the valid execution
of a lease, the lessee has an estate in the land; and the lessor has, in addition
to his reversion, the interest in land which we call "rent." What use the lessee
may make of the land is no concern to the lessor unless there are special cove-
nants on that point in the lease, It is hard to understand, therefore, how the
lessor's claim to the rent can be at all affected by the tenant's abandonment.
The leasehold estate is not terminated, and the tenant's duty to pay the rent
should continue. Accordingly, it is generally recognized that the landlord's
right to the rent after abandonment is not conditional upon his having made
a reasonable effort to relet.ioo
The more difficult question is how his claim is affected if he does relet.
Is there a surrender "by act and operation of law"? It should be remarked
.at the outset of the discussion of this problem that there are advantages to
both parties in a reletting if no surrender is effected. The lessor gains the lia-
bility of a second party for the rent, while the lessee's liability will be reduced
by whatever amount the lessor may actually realize upon the new lease. There
is also a disadvantage to the lessee, however, in that he may not be able to
resume possession at pleasure during the renainder of the term. If the relet-
ting is held to cause a surrender, on the other hand, the lessor is deprived of
the additional security which he would otherwise gain; he is probably no worse
off than if he had allowed the premises to remain vacant. The lessee clearly
gains in this case, since his liability for the rent ceases immediately upon the
surrender, without respect to what returns the lessor may subsequently obtain
from the new lease.
Where the reletting has been without notice to the lessee that it was for
his benefit, and consequentially has been without his consent, most of the de-
98. Fenner v. Blake, supra note 90.
99. Tiffany, op. cit. supra note 2, 1170. Not even if the lessor has failed to
make promised repairs. Goodfellow v. Noble, 25 Mo. 60 (1857).
100. Patterson v. Emerich, 21 Ind. App. 614, 52 N. E. 1012 (1899); Merrill
v. Willis, 51 Neb. 162, 70 N. W. 914 (1897); Hughes v. Porterfield, 28 N. M. 445,
214 Pac. 323 (1923); Becar v. Flues, 64 N. Y. 518 (1876); Milling v. Becker, 96 Pa.
St. 182 (1880). In Gerhart Realty Co. v. Brecht, 109 Mo. App. 25, 84 S. W. 216
(1904), the court said: "If respondent chose not to accept a surrender and release
Brecht, it had the right, nevertheless, to relet the premises after he had abandoned
them. It owed him that duty, morally if not legally, in order to reduce the damages he
would have to pay."
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cisions hold that a surrender results,10I although several cases have reached
a contrary conclusion.lu The cases cited as upholding a surrender cannot be
regarded as decisions for anything more than the bare proposition that in the
absence of notice to the tenant of an intention to relet for his benefit, a sur-
render occurs; they do not decide what would be the result if notice had been
given, although there may be dicta on that question. Why should the reletting
without notice cause a surrender? Is it because the intention of the lessee to
extinguish the tenancy appears from the fact of abandonment, and a similar
intention on the part of the lessor appears from the fact of reletting? If the
acts of the respective parties do indicate such intention, the surrender may re-
sult from that intention thus manifested. There is no writing, to be sure, but
the surrender may be one "by act and operation of law". Acts on both sides
may be deemed such satisfactory evidence of intention that the case cannot
be thought to present the possibilities of evil aimed at by the Statute of Frauds,
and so may safely be included in the exception in favor of surrenders "by act
and operation of law".
But it is not altogether easy to convince one's self that the act of the lessor
in reletting does manifest an intention to extinguish the tenancy and to re-
lease the tenant from further liability for rent. It is doubtful whether the les-
sor considers this possibility at all; the thing he is intent upon is to get a new
tenant who will more likely pay the rent. It is questionable whether his in-
tention is any different than in the case where he serves notice upon the tenant
that he will be held responsible for any loss of rent, and that the premises will
will be relet to his account. It will later appear that in the latter case no sur-
render occurs. Intention of the parties, therefore, does not seem an entirely
satisfactory explanation of the surrender in this type of case, although there
is no doubt that it is the explanation usually relied upon by the courts.'x
What other reason for the extinguishment of the lease can be offered?
There are frequent references in the cases to the inconsistency between the
101. Matthews' Adm'r v. Tobener, 39 Mo. 115 (1866); Huling v. Roll, 43 Mo.
App. 234 (1890j; Smyth v. Boroff, 156 Mo. App. 18, 135 S. W. 973 (1911); Welcome
v. Hess, 90 Cal. 507, 27 Pac. 369 (1891); Rucker v. Tabor, 127 Ga. 101, 56 S. E. 124
(1906); Fink v. Browe Co., 99 Ad. 926 (1917, N. J. Ch.); Schmidt v. Vahjen, 143
App. Div. 479, 127 N. Y. Supp. 1038 (1911); McGinn v. B. H. Gladding Dry Goods
Co., 40 R. I. 348, 101 At. 129 (1917); Pelton v. Place and Skeels, 71 Vt. 430, 46 Ad.
63 (1899). The last case is an excellent illustration of the extent to which this rule of
surrender has been carried. It was there held that a surrender arose from the letting
of the abandoned premises for a one-day Fourth of July celebration, at four dollars.
The mere making of a lease of the abandoned premises, without entry of the new
lessee, does not cause a surrender. Broadway Building Co. v. Moore Filter Co.,
85 Misc. 402, 147 N. Y. Supp. 438 (1914, Sup. Ct.).
102. Marshall v. John Grosse Clothing Co., 184 Ill. 421, 56 N. E. 807 (1900);
Stewart v. Sprague, 71 Mich. 50,38 N. W. 673 (1888); Brown v. Hayes, 92 Wash. 300,
159 Pac. 89 (1916). And see Meagher v. Eilers Music House, 84 Or. 33, 164 Pac.
373 (1917).
103. See Gerhart Realty Co. v. Brecht, supra note 100, where the court said:
the assent of the respondent as lessor to the surrender and an agreement, ex-
press or tacit, to release Brecht from further obligation to pay rent, was necessary....
The cases cited by appellant's counsel, wherein a surrender was taken to have occurred
from the return of the keys by tenants and subsequent relettings by the landlords,
proceeded on the theory that the latter had assented to the tenants vacating the
premises."
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acts of the lessor and the continued existence of the tenancy, and to "estoppel".
Sometimes these seem to be merely other ways of emphasizing the inference
of an intent to extinguish the tenancy. But at other times they seem to be
expressive of a feeling that the act on the part of the lessor has been so gross an
interference with the tenant's right to possession that extinguishment of the
term ought to follow.04 This consequence may be thought of as an appropri-
ate punishment for the lessor's tortious interference with the possession, or it
may be regarded as a result necessary for the adequate protection of the tenant.
If the tenant must continue to pay the rent and yet is not free to resume pos-
session whenever he chooses, there is a possibility of serious prejudice to him.
The idea of his being compelled to pay rent for land which he is not absolutely
free to enjoy when and as he pleases is repugnant to many persons' ideas of
104. The "estoppel" argument may be credited to Baron Parke in the case of
Lyon v. Reed, 13 Mees. & W. 285 (1844, Exch.). He there defined a surrender "by
operation of law" as follows: "This term is applied to cases where the owner of a
particular estate has been a party to some act, the validity of which he is by law after-
wards estopped from disputing, and which would not be valid if his particular estate
had continued to exist. There the law treats the doing of such act as amounting to a
surrender. Thus, if lessee for years accept a new lease from his lessor, he is cstoppcd
from saying that his lessor had not power to make the new lease; and as the lessor
could not do this until the prior lease had been surrendered, the law says that the
acceptance of such new lease is of itself a surrender of the former." The acceptance by
the lessee of a new interest in the premises demised is the only illustration given
by Baron Parke of a surrender "in law". Further on in his opinion he says: "In such
a case it will be observed that there can be no question of intention. The surrender is
not the result of intention. It takes place independently, and even in spite of inten-
tion." Now it is submitted that these statements amount merely to the assertion that
in certain cases a surrender "in law" occurs, without any adequate explanation as to
why it occurs. Presumably the law does not attach legal consequences to the acts of
the parties without some good reason. In the first quotation emphasis is placed upon
the supposed rule that the tenant cannot deny the power of the lessor to make the
second lease; the inference is that a surrender must occur to protect the tenant, who
might be in a very embarrassing position if he could not deny the power of his lessor
to make the second lease, and yet the second lease should be invalid by reason of the
continued legal effect of the former lease. But it may be questioned whether this
argument rests upon a sound premise. If there is no rule that under such circum-
stances the tenant cannot deny the power of the lessor to make the second lease, then
the second lease may be held invalid, and it is not necessary to hold the former lease
extinguished. There is no reason for an arbitrary rule that the tenant can never under
any circumstances deny the power of his lessor to make a lease. And, of course, the
cases where the second lease does not accomplish the purpose the parties had in mind
prove that there is no such invariable rule, for there the second lease is invalid, as has
previously been shown. Parke's explanation would largely restrict the scope of sur-
renders "in law;" whatever may have been its force at the time offered, it certainly
has been departed from in the modern cases. See Wallis v. Hands [1893] 2 Ch. 75;
Nickells v. Atherstone, 10 Ad. & El. N. S. 944 (1847, Q. B.); Millis v. Ellis, supra
note 74; Brown v. Cairns, 107 Ia. 727, 77 N. W. 478 (1898). In Matthews' Adm'r v.
Tobener, supra note 101, the Missouri court said: "If the delivering over of the key
was by mutual consent of the parties, in the absence of any other understanding
between the parties a surrender might well be presumed; and when there was no testi-
mony tending to show an agreement or understanding between the parties, the re-
spondent had no right to re-assume possession and permit another person to occupy
the premises, if he designed to regard the lease as continuing; and when he delivered
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justice."05 So far as punishment of the lessor for his interference is concerned
that does not seem a compelling reason for holding a surrender to occur; the
punishment ought at least to be apportioned to the magnitude of the offense
and this is not likely to be the case where there is an inflexible rule of surrender.
The possible prejudice to the tenant arising from his inability to get back into
possession is a better reason. But as there is little likelihood that he wiU ever
desire to go back, the prejudice is not great as a practical matter. In the light
of all of the decisions in this class of cases, it cannot be said that intention is
the only factor of importance.
While it is usually the lessee who asserts a surrender, by way of defense to
an action for rent, it is equally available to the lessor or one claiming under
him. So, if the lessee returns to claim the land after it has been relet without
notice to him, he loses in ejectment to the second lessee.c0 Such decisions
make it clear that after the tenant's abandonment the lessor has the power to
determine the tenancy by a reletting without notice. It is entirely proper that
he should have such a power, since the premises may suffer injury if they should
remain unoccupied. The lessor is not bound to exercise this power, as has been
pointed out. It is perhaps desirable to recognize such a power in the lessor
without too close inquiry as to whether or not the tenant by his abandonment
has indicated an intention to extinguish the tenancy. The surrender "in law"
must not be looked upon as a judicial invention for the especial benefit of the
tenant.
If the lessor has notified the lessee of his intention to relet for the lessee's
benefit, it is usually held there is no surrender.107 Notice need not be in so
many words; it is sufficient if the lessee has been advised that he will be held
responsible for any loss of rent resulting from his abandonment. From such
notice he can infer that any subsequent letting will be for his benefit."53 If,
upon receipt of notice, the lessee assents to the reletting, all the cases agree
that there is no surrender.09 A few cases, principally New York cases, have
insisted upon this assent as necessary to avoid the result of surrender, no but
the majority lay down no such rule." In some of the cases where such assent
over the key to Caspar and gave him a direct permission to enter, use and occupy
without any privity or consent of the appellant, it amounted from that time to an
eviction." See a similar statement in Huling v. Roll, supra note 101. In the latter
case, and perhaps in the former also, the court regarded the facts as constituting both
an eviction and a surrender. It seems clear that the eviction point of view has in-
fluenced more or less the Missouri decisions on surrender "in law" in this type of case.
But cf. Gerhart Realty Co. v. Brecht, supra note 103.
105. See Baldwin v. Lampkin, 14 Ga. App. 828, 82 S. E. 369 (1914).
106. Mullaney v. McReynolds, 170 Mo. App. 406, 155 S. W. 485 (1913).
107. Gerhart Realty Co. v. Brecht, supra note 100; Respina v. Porta, 89 Cal.
464, 26 Pac. 967 (1891); Miller v. Benton, S5 Conn. 529, 13 Ad. 678 (1888); Olde-
wurtel v. Wiesenfeld, 97 Md. 165, 54 At. 969 (1903); Alsup v. Banks, 68 Miss. 664
9 So. 895 (1891); Auer v. Penn, 99 Pa. St. 370 (1882); Higgins v. Street, 19 Okla. 45,
92 Pac. 153 (1907).
108. Gerhart Realty Co. v. Brecht, supra note 100.
109. Williamson v. Crossett, 62 Ark. 393,36 S. W. 27 (1896); Leavitt v. Maykel,
210 Mass. 55, 96 N. E. 51 (1911); Underhill v. Collins, 132 N. Y. 269, 30 N. E. 576
(1892).
110. Gray v. Kaufman Dairy & Ice Cream Co., 162 N. Y. 388, 56 N. F. 903
(1900); Gutman v. Conway, 90 N. Y. Supp. 290, 45 Misc. 363 (1904, Sup. Ct.).
And cq. language of court in Matthews' Adm'r v. Tobener, quoted supra note 104.
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has been required to avoid a surrender, the requirement has been found satis,
fied on very slight evidence,112 a few cases having gone so far as to declare that
the mere silence of the lessee upon notification by the lessor of his purpose to
relet is assent in law.113 But a recent New York case insists strongly upon some
more unequivocal manifestation of the lessee's assent.114 The object in requir-
ing this assent on the part of the tenant is not entirely clear. So far as inten-
ti'on is concerned, the state of mind of neither party is made much more evi-
dent. Obviously the tenant's assent throws no light upon the attitude of the
lessor; and the tenant's abandonment would seem sufficient to indicate his
lack of concern about the premises, and his willingness to have them relet
or dealt with in any way by the lessor. As his abandonment does not relieve
him of liability for the rent, the assent is unnecessary and immaterial as an
indication of a willingness to continue liable. It may be argued that where
tenant has assented, he has constituted the lessor his agent to procure a new
tenant, and that the so-called second lease is really as assignment of the orig-
inal lease, leaving the lessee liable on his covenants, for rent, etc. The trouble
with this argument is, however, that the lessor almost invariably relets in
his own name, and the consent of the lessee is almost never put into writing
in such manner as to satisfy the rather common statutory lequirement of
written authority for the transfer of interest in land. One is forced to the con-
clusion, therefore, that the tenant's assent should not be a material factor.
Where the lease contains a clause providing that upon abandonment by
the lessee, the lessor may re-enter and relet to the account of the lessee,
the case is somewhat easier of decision. This provision may suffice as written
authority to the lessor to assign the lessee's interest to the new tenant. There
may still be a difficulty if the lessor acts in his own name. It has often been
held in this type of case that the reletting does not cause a surrender,l8 with-
out particular attention to the matter of notice. It may be said in this kind of
case that the reletting does not indicate an intention on the part of the lessor to
accept a surrender, because the presumption is that he acts under the clause of
the lease, and ielets for the benefit of the lessee. There is another ground on
which the continued liability of the tenant may be placed. It is possible, some-
times at least, to construe the lease provision as a promise by the lessee to
pay any loss in rent which may be caused by his abandonment.1n 0 Viewing the
stipulation in this light, it becomes immaterial whether there has been a sur-
render of the term or not. It is clearly within the power of the parties to in-
clude in the lease contractual provisions which shall be unaffected by termina-
tion of the leasehold estate.'17
The general rules as to the effect of a reletting by the lessor after the ten-
ant's abandonment have been set forth above. If the lessor has the power in a
given case to relet without extinguishing the estate of the lessee, the question
111. See cases cited supra note 107.
112. Underhill v. Collins, supra note 109.
113. Baldwin v. Lampkin, supra note 105.
114. Gray v. Kaufman Dairy & Ice Cream Co., supra note 110.
115. Estate of McElroy v. Brooke, 104 I11. App. 220 (1902); Payne v. Hall, 82
N. J. L. 362, 82 Ad. 518 (1912, Sup. Ct.); Broadway Building Co. v. Moore Filter
Co., supra note 101.
116. See the form of clause used in the leases in Estate of McElroy v. Brooke,
supra note 115, and in Richards v. Gordon, infra note 139.
117. Tiffany, op. cit. supra note 2, 361-2, 1175-6.
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remains how that power must be exercised. May the lessor relet in any manner
he may choose, without risk of destruction of the leasehold by surrender? He
may find it advantageous, or even necessary, to relet for a longer period than
the unexpired portion of the existing term. It has been argued that reletting
for such a longer period indicates that such reletting is on the lessor's account,
and not on that of the lessee. It is submitted that it shows nothing on this
point; all it does show is that the lessor considered it good business to relet for
a longer period, without any necessary determination in his own mind as to
who would profit from the new lease. The decisions on this point lay down no
very satisfactory rule.118 Another question which arises is whether or not a
surrender results from the fact that the lessor has made repairs before reletting.
The making of necessary repairs ought not to be regarded as indicating any
particular intention. It is well known that repairs must usually be made when
there is a change of tenants; that new tenants will usually demand more than
tenants who are settled on the premises. The old lessee is benefited by the
making of such repairs if the result is to secure a new tenant more quickly, or
obtain a higher rental than would otherwise be realized. Such repairs do not,
therefore, cause a surrender.119 Where expensive and unnecessary repairs
have been made, the question is more serious. Such action on the part of the
landlord may make it appear that he has taken advantage of the tenant's
default to eliminate him entirely and to make the premises a source of greater
profit to himself. Moreover, the making of extensive alterations means that
the premises must stand idle while the same are being effected, and that the
loss to the tenant may be aggravated.120
It has occasionally happened that the lessor has put in a new tenant rent-
free for a portion of the period of the first lease. This kind of dealing with the
lessee's estate is clearly not in his interest, even ostensibly; it is treated as the
assertion of a control over the premises for the lessor's own personal benefit,
and a surrender is thought to follow naturally.0' Little time need be given to
a determination of the lessor's intention. There is a close relationship between
this situation and that presently to be discussed, where after abandonment
the lessor himself has resumed possession.
A reletting before the old tenant has actually vacated, but after he has
118. In Huling v. Roll, supra note 101, there were costly repairs and a reletting
for a longer term. The court declared there was both a surrender and an eviction,
and put some stress on the fact of a longer term having been granted. In Meeker v.
Spalsbury, 66 N. J. L. 60, 48 At. 1026 (1901, Sup. Ct.), on the other hand, the court
thought that the lessee could not complain of the making of a new lease for more than
the unexpired residue of the old term.
119. Gerhart Realty Co. v. Brecht, supra note 100. But c . Huling v. Roll,
supra note 101. It has been held that the lessor may charge the expenses of necessary
repairs to the tenant. Hickman v. Breadford, 179 Ia. 827, 162 N. W. 53 (1917).
120. Meeker v. Spalsbury supra note 118.
121. Gay v. Peak, 5 Ga. App. 583, 63 S. E. 650 (1908); Krumdieck v. Ebbs,
84 N. Y. Supp. 525 (1903, Sup. Ct.); Schmidt v. Vahjen, supra note 101. In Smyth v.
Boroff, supra note 101, the Missouri court said: ". . . it may be that the mere fact
Mrs. Thompson, plaintiff's sister, occupied that room during the summer would not
operate as an acceptance of defendant's abandonment so as to determine it a sur-
render as a matter of law, and amounts to no more than evidence manifesting an inten.
ion to be found by the trier of the fact." It appeared in this case that the said sister
had occupied the room for business purposes for several months, without payment
of any rent. But there were other grounds upon which a surrender was found.
THE UNIVERSITY OF MISSOURI BULLETIN
declared his intention to abandon, has been held to cause a surrender., This
may be upon the ground that it shows the lessor's intention to relet for his own
benefit. But so long as the tenant has not been prejudiced, it seems that there
should be no surrender; not, at least, if notice has been given of an intention to
hold him to responsibility.
There is no very satisfactory explanation in the cases of the status of the
new tenant who has come in by virtue of a reletting. Doubtless a court would
find some reason for protecting him in possession of the premises against the
original tenant, even though the original tenancy should not have been de-
termined by surrender "in law". Since the new lease is usually made by the
lessor in his own name, and since there is not usually written authority to
make him an agent for the lessee, as required by the Statute of Frauds for an
assignment, such new lease cannot be treated as an assignment of the old
lease through the agency of the lessor. It has been declared in some opinions
that it was immaterial whether the lessor had relet in his own name or in that
of the tenant.lu If the new lease is not an assignment of the old lease, and if
the latter continues in existence, the new tenant is subject to ouster at any
time the original tenant chooses to return to the premises."2 The desirable rules
of law are clear. The cases have established the principle that the lessor may
relet under certain circumstances without destroying the liability of the lessee
for the rent; whatever may be thought on that point as an original proposition,
it is too well settled to overturn. The new tenant ought to be protected in his
possession against attack from any quarter. Can these different desiderata
all be had, and can an adequate description be offered to explain the status of
the new tenant? It is suggested that the law has created in the lessor a pow-
er 125 to dispose of the lessee's estate by way of assignment upon the lessee's
abandonment of the premises. It is not a condition of the exercise of this
power that the lessor act in the name of the lessee. No agency is involved; the
power is the creation of the law, created because the courts have believed it to
be sound policy for the lessor to have such a power. The creation by law of powers
enabling their holders to destroy the property interests of other persons with-
out their knowledge or consent is far from unknown. The thief of money 120 or
a negotiable instrument27 has the power to create an indefeasible ownership
122. Hays v. Goldman, 71 Ark. 251, 72 S. W. 563 (1903).
123. Goodfield Realty Co. v. Wormser, 125 N. Y. Supp. 521 (1910, Sup. Ct.),
Auer v. Penn, supra note 107. Contra: Friedlander v. Citron, 129 N. Y. Supp. 427
(1911, Sup. Ct.).
124. Welcome v. Hess, supra note 101.
125. "All lawyers are familiar with the word 'power' as used in reference to
'powers of appointment.' A person holding such a 'power' has the legal ability by
doing certain acts to alter legal relations, viz., to transfer the ownership of property
from one person to another. Now the lawyer's world is full of such legal 'powers,'
and in Hohfeld's terminology any human being who can by his acts produce changes
in legal relations has a legal power or powers. Whenever a power exists, there is at
least one other human being whose legal relations will be altered if the power is cxcr-
cised. This situation Hohfeld described by saying that the one whose legal relations
will be altered if the power is exercised is under a 'liability.' " Cook, Hohfeld's Con-
tribution to the Science of Law (1919) 28 Yale L. J. 721, 725. And see also Hohfeld,
supra note 6, at 44; Corbin, supra note 3, at 168.
126. First Nat'l Bank of Birmingham v. Gibert, 123 La. 846, 49 So. 593 (1909).
127. Brannon, Negotiable Instruments Law (4th ed. 1926) 148-9.
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in a bonafide purchaser for value; the grantor in an unrecorded deed frequently
has by statute the power to divest the ownership of his grantee by making a
second deed of the same land to a bonafide purchaser for value;uB the purchaser
in good faith of a stolen chattel sold in market overt derives a perfect title
through the power of his vendor to create such a title although he had none
himself;- the trustee, in similar manner, has the power to destroy the equi-
table interest of his cestui que trust;3O the husband at common lawv had the power
to transfer his wife's chattels real, and to reduce to possession her choses in
action; 1 the infant has the power to divest the ownership of his vendee in
either land or chattels purchased from him during infancy;-- the converter in
good faith of a chattel has the power to divest the title of the owner by in-
creasing the value of the chattel to a certain degree by his labor and skill;W
a wrong-doer may in some jurisdictions divest another of his ownership of a
chattel by annexing it to land;14 and a pledgee may by sale on default of the
pledgor create a good title in a third-party purchaser.l All of these illustra-
tions are cases in which for one reason or another it has seemed sound policy
to admit the various powers mentioned. No reason is perceived why the case
of the lessor who relets after the lessee's abandonment may not be added to
the list.6 Where the lease contains the express provision that upon abandon-
ment the lessor may relet to the account of the tenant, the same power is
created by act of the parties, but the incidents of its exercise will be substan-
tially the same as where the law creates it without regard to the intention of
the parties. It may be argued against the sufficiency of this explanation that
an assignment usually terminates the liability of the lessee for rent in the ab-
sence of an express covenant to pay the rent reserved. An assignment does not
always have this effect, however.17 If the lessor has not consented to the as-
signment, the original tenant continues liable for the rent on the ground of
"'privity of estate",38 There is lio reason why the rule may not be adopted
that the original tenant continues liable for the rent after the lessor has exer-
cised his power to transfer by assignment the lessee's estate to the new tenant.
The determination of the exact status of the new lessee is a matter of
importance. The question will arise when the original lessee attempts to recover
possession of the premises, as has been suggested above. It will arise again
when the reletting is at a higher rate of rental than the original letting. This is
an unusual case, but one which has occasionally arisen. Is the original lessee
entitled to the benefit of an excess? The lessor is permitted to deal with the
128. Tiffany, op. cit. supra note 40, sec. 567: "The grantor merely retains, by
force of the statute, a power to defeat the conveyance, if not recorded, by a subse-
quent conveyance to another."
129. Williams, Personal Property (16th ed. 1906) 14, 541.
130. Perry, Trusts (6th ed. 1911) sec. 218.
131. Schouler, Marriage, Divorce, Separation and Domestic Relations (6th ed.
1921) sec. 158-9, 186-8.
132. Cresinger v. Welch's Lessee, 15 Oh. Rep. 156 (1846).
133. Wetherbee v. Green, 22 Mich. 311 (1871).
134. Salter v. Sample, 71111. 430 (1874); Ricketts v. Dorrel, 55 Ind. 470 (1876).
135. Story, Bailments (9th ed. 1878) secs. 308, 310.
136. See Jenkins v. Root, 269 Pa. St. 229, 112 At. 153 (1920).
137. This matter is discussed infra in the text, under the title, Substitution of a
New Tenant for the Old, by Agreement of J1l the Parties.
138. See discussion infra, loc. cit. supra note 137.
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lease-hold estate of the lessee to secure himself against loss, and there is no
reason why he should be allowed to make a profit from his dealings with it;
in the exercise of his power he should be deemed a fiduciary. So far as rent is
due him, he may lawfully appropriate the income from the estate he has dealt
with, but he may no more turn it to a personal profit than any other fiduciary.
The fact that there is not a strict trust of the leasehold is immaterial; the scope
of fiduciary obligations is much wider than that of strict trust. The cases which
have dealt with this question are few and unsatisfactory for the most part,
but in one case the right of the lessee to the excess has been squarely recogniz-
ed.39
VACATION BY THE LES SEE AND "RESUMPTION OF POSSESSION"
BY THE LESSOR
One might suppose that there would be a close analogy between the case
of the lessor's reletting after abandonment by the tenant, and the case of the
139. Rosenblum v. Uber, 256 Fed. 584 (1919, C. C. A. 3d). In this case the
lessee had been adjudicated a bankrupt. The lessor had refused to accept a surrender
from the trustee in bankruptcy, but by his own admission had accepted possession of
the property "upon the express conditions that he would care for the building and
rent it if possiblefor the beneft of the estate." He did relet and received the sum of
$2475 from the new tenant. He also proved a claim for a balance of the rent against
the bankrupt estate, as he had been obliged to relet at a lower rental. It was held that
he might prove as an unsecured creditor for the whole of the rent due during the term,
but that he must first pay over to the trustee in bankruptcy the amount he had re-
ceived on the reletting. He was not entitled to set this amount off against his claim,
The court took the view that the reletting had been for the benefit of the bankrupt
estate, and that to allow the lessor to set off the sum derived from such reletting
against his claim in the bankruptcy proceedings would be to allow him a preference
over other unsecured creditors. It follows necessarily from this decision that where the
lessor relets at a higher rate of rental, the lessee is entitled to any excess over the
total amount due under the original lease. In Alsup v. Banks, supra note 107, a
lessor who had relet brought action against the insolvent estate of the lessee for the
deficiency in rentals. A cross-petition was filed asking that the claimant be required
to pay in the difference between the amount of rents received from the new tenant
and his pro rata share of the full claim. A demurrer to this cross-petition was sustained
thus holding that the lessor was entitled to retain the sum so received from the second
tenant, and yet prove for the balance. The court declared the point "too clear to
require any remark." In Richardson v. Gordon, 188 Mass. 279, 74 N. E. 344 (1905),
the lease contained a provision that the lessor might re-enter and relet upon breach
of condition by the lessee, and that the latter should remain liable for rent subse-
quently accruing, subject to a credit of all sums received upon the reletting. Tihe
lessor re-entered for default in payment of rent. He then relet and received during the
next two years $3000 more than he would have under the original lease. Nevertheless,
he sued the first lessee for a month's rent which fell due on the date of his re-entry,
and for taxes which the lessee was under a duty to pay. It was held that the lessee was
liable. The court declared that the rent was due at the time of re-entry, and that the
clause of the lease above mentioned had no application. It is to be observed that the
leasehold interest was here terminated by re-entry, and that there was not a surrender
"by act and operation of law". Since the leasehold estate had unquestionably been
terminated, the only question remaining was on a proper construction of the clause
for continued liability. It could be construed as creating a duty on the lessee to make
good any loss of rent after forfeiture, without creating in him any right to an excess
over the original rental. And so the court seems to have interpreted it. Had there
been no clause in the lease giving the lessor the power to terminate the lease on de-
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lessor's resuming occupation of the premises himself for his own purposes.14 0
If he may relet without effecting a surrender, crediting the lessee with all
sums derived from such reletting, why may he not use the premises himself,
for his own benefit, allowing to the lessee the reasonable value of such use?
The cases, however, have not dealt with the two situations in the same way.
If the lessor uses the demised premises after abandonment for his residence,14L
or conducts his business there,141 a surrender "in law" follows. So far as the
question is one of intention to release the lessee from further liability for the
rent, it seems doubtful whether this result is sound. The resumption of oc-
cupation by the lessor himself is not necessarily indicative of an intention to
extinguish the lease; it is consistent with an intention to hold the lessee to full
responsibility, but to minimize the damages so far as possible by putting the
premises to a beneficial use. We have seen this reasoning prevail in the cases
of reletting. Where the lessor has resumed possession himself, however, it is
easier to conclude that he has welcomed the abandonment as an opportunity
to extinguish the tenancy and to devote the premises to more advantageous
uses. There is a practical difference, moreover, in the two situations. Where
the lessor has relet, it is easier to determine what allowance should be made to
the lessee. It is usually not difficult to ascertain whether the lessor has acted
in good faith in reletting, and has gotten the highest rent reasonably obtain-
able. Where he has resumed occupation himself, for the purposes of a perma-
nent business, or for a residence, the value of that use is not so easily deter-
minable, for the lessor is an interested party, and his unwillingness to allow
more than a certain sum is not as convincing evidence as would be the resfusal
of a third party to pay more than such a sum by way of rent. It is apparent
from the cases that the courts have been unwilling to admit to the lessor a
power to appropriate the lessee's interest to his own use, even at a reasonable
allowance.
If a surrender occurs in this class of cases, it must be either because the
acts of the parties indicate a desire for that result, or else because it is impossible
fault in payment of the rent, or had it been clear that he was not attempting to ex-
tinguish the leasehold interest by virtue of that power, the question would have been
quite different. In Whitcomb v. Brant, 90 N. J. L 245, 100 At. 175 (1916) the lessee
brought an action against the lessor to recover an excess of rental received on a re-
letting. There was a clause in the lease providing that upon abandonment the lessor
might re-enter and relet, applying any rentals so received to the payment of rent due
under the lease. It was held that the lessee was not entitled to the excess. The court
declared that the abandonment had destroyed privity of estate, but that the lessee
remained liable on his covenant to pay rent; that there had been no surrender by
reason of the reletting; that there could be no recovery except upon the ground of a
contract implied in law upon equitable considerations; that the conduct of the plaintiff
had been such that he had no standing in an action grounded upon such equitable
considerations. It is impossible to approve all these statements. Clearly the abandon-
ment of the tenant did not destroy privity of estate; it would seem equally clear that
if there had been no surrender, the leasehold estate was still in existence, in the hands
of the new lessee if not in those of the first lessee; the continued existence of that estate
might be the basis of the lessee's action, as it does not appear that his conduct had
been so reprehensible as to merit a forfeiture of all claim to the excess. See comment
in 30 Harv. L. Rev. 766.
140. Mickelborough v. Strathy, supra note 13.
141. Hansen v. Russell, 75 Mo. App. 110 (1898).
142. Boyd v. George, jupra note 75.
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io do justice to the lessee in any other way. Doubtless both ideas have moti-
vated courts more or less, and we can hardly expect to measure their relative
influence. The intention element is the more stressed in the cases. 143 A sur-
render based upon an intention manifested by the acts of the parties would
seem consistent with the purpose of the Statute of Frauds. Acts are more sus-
ceptible of accurate proof than are words; there can be comparatively little
perjury in testimony as to the fact of the lessee's vacation and the fact
of the lessor's going back into occupation. These facts are of more or less
notorious character, concerning which witnesses are not likely to disagree.
As to the other reason suggested,-fairness to the tenant whose estate entitles
him to possession, and who ought not to be compelled to pay the rent when the
premises are not open to him at all times,-it also seems sufficient to warrant
inclusion of the case within the exception provided in the Statute as to sur-
renders "by act and operation of law."
It is difficult to determine just how much the lessor may do on or about
the demised premises without causing a surrender "in law". Certain it is that
he may do many things which will not have this consequence. No one word
is adequate to describe the various fact-groups which will produce the legal
consequence of surrender in this type of case. The phrase "resumption of
possession" is sometimes used for this purpose,144 but even a hasty survey of
the cases satisfies one that the phrase has no constant meaning, and that it is
of but little utility in the decision of new cases. 45 The word "possession" is
one of the most ambiguous in all legal literature. It describes a group of opera-
tive facts,'" but not a constant group. What facts are requisite to constitute
"possession" depends upon the purpose in view. One set of facts may be termed
"possession" when the question is whether or not there has been such a change
of "possession" as is required to transfer the ownership of a chattel by way
of gift; quite a different set of facts may be required when the question is
whether one officer armed with an execution has acquired "possession" of a
chattel so as to give him priority over a brother officer similarly armed. The
word possession usually suggests a certain degree of physical control over the
thing possessed, 147 and that is about all that is certainly predicated when it is
143. Sander v. Holstein Commission Co., 118 Mo. App. 29, 121 Mo. App. 293,
99 S. W. 12 (1906); Sessinghaus v. Knocke, 127 Mo. App. 300, 105 S. W. 855 (1907).
Intention as the controlling factor is particularly clear where it is left to the jury to
determine from the lessor's acts whether he assented to the extinguishment of the
tenancy. See cases cited. Occasionally one finds the suggestion that intention is not
the important thing. See the dissenting opinion of Bland, J., in Sander v. Holstein
Commission Co., supra. In White v. Berry, 24 R. 1. 74, 52 At. 682 (1902), it was
declared that the subjective intention of the lessor was immaterial, the law having
regard only to the intention manifested by the acts he had done.
144. Tiffany, op. cit. supra note 2, 1333, 1335.
145. There are many cases in which it does not appear what the particular
acts of the lessor creating the surrender were; it is merely stated that he "took posses-
sion," or words to that effect. See Churchill v. Lammers, supra note 75 G. M.
Mining Co. v. Hodge, 185 Mo. App. 138, 170 S. W. 689 (1914). The surrender up
of the premises by a sublessor to the lessor-in-chief after vacation by the sublessee may
be regarded as the equivalent in effect of a resumption of occupation by the sublessor.
See Robertson Bros. v. Winslow Bros., supra note 75.
146. Holmes, loc. cit. supra note 9; Hohfeld, supra note 6, at 28.
147. Holmes, op. cit. supra note 9, at 216; Pollock & Wright, Possession in the
Common Law (1888) 11.
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used. It may be doubtful after consideration of some of the cases which follow
whether there is always even this small core of meaning.
Where the lessor has made a use of the premises beneficial to himself
financially, even though it has been but a temporary use, it ought to be held
that a surrender has occurred, unless an allowance can be made to the lessee for
such use. In a few cases, however, such a temporary use by the lessor has been
held not to effect a surrender, and nothing has been allowed the lessee by way
of credit.148 The entry of the lessor for the purpose of making necessary re-
pairs ought not to effect a surrender,"' particularly when such repairs are
imperatively required to prevent deterioration of the premises.uo The making
of unnecessary alterations, on the other hand, evidences a desire to make the
premises a source of greater profit, and may be thought inconsistent with a
continued recognition of the old tenant's right to possession.151 The tenant
ought not to be compelled to pay rent for a period of time during which the
lessor is remodelling the premises for his own future profit. His presence on
the premises is justified only as an indication of his willingness to accept a
return of the premises and release the lessee, or as an endeavor to secure him-
self against loss and at the same time to minimize the loss to the lessee.
The lessor's acceptance of the keys when they are offered to him by the
vacating tenant ought not in and of itself to create a surrender.'! Such an
act does not indicate an intention to release the lessee. The keys ought to be
protected against loss, and they may be required for entry to the premises if
repairs should become necessary. No interference with the lessee's possession
is involved in their acceptance, inasmuch as he has tendered them, and for
aught that appears may have them again for the asking. But while the mere
acceptance of the keys is not sufficient to cause a surrender, it may require
very little more with it to produce that result.m The inference to be drawn
from the fact of acceptance depends somewhat upon the surrounding cir-
cumstances, including even the words used at the time. And if those words
together-with the fact of acceptance should be deemed sufficient to make out
148. Sander v. Holstein Commission Co., supra note 143; Leggett v. Louisiana
Purchase Exposition Co., 121 Mo. App. 70,97 S. W. 976,134 Mo. App. 175, 114 S. W.
92, 157 Mo. App. 108, 137 S. W. 893 (1906-1911). And tf. Smyth v. Boroff, jupra
note 101.
149. Livermore and Cooley v. Eddy's Adm'r. 33 Mo. 547 (1863); Walper v.
Malkewirz, 191 Ill. App. 108 (1915); Smith v. Hunt, 32 R. I. 326,79 At. 826 (1911).
150. And the entry of the lessor to care for the premises and prevent waste
does not work a surrender. Hansen v. Russell, supra note 141; Heine v. Morrison,
13 Mo. App. 577 (1882).
151. See Duffy v. Day, 42 Mo. App. 638 (1890). Contra: Breuckmann v.
Twibill, 89 Pa. St. 58 (1879).
152. Livermore and Cooley v. Eddy's Adm'r, supra note 149; Leggett v.
Louisiana Purchase Exposition Co., supra note 148, in 121 Mo. App. and 97 S. W.;
Buck v. Lewis, 46 Mo. App. 227 (1891); Reiger v. Royal Brewing Co., 106 Mo. App.
513, 80 S. IV. 969 (1904).
153. The acceptance of the keys and the offering of the premises for rent has
been held enough to make a surrender. White v. Berry, supra note 143. If the lessor
has requested delivery of the keys, this result seems reasonable. Ledsinger v. Burke,
supra note 72. But otherwise it seems questionable, and most of the authority is to
the contrary. Buck v. Lewis, supra note 152; Gaines v. McAdam, 79 I1. App. 201
(1898).
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a surrender, the result would be defensible.154 For it would depend upon an
act on each side, and on neither side would it rest upon proof of words alone.
In similar manner, the attempt of the lessor to relet the premises should not
standing alone produce a surrender.'55 This again does not indicate with
certainty an intent to release the lessee, and there is no substantial interfer-
ence with his possession,-at the most there is the entry of the lessor to place
a "For Rent" sign on the premises. Under the particular circumstances of
the case, the attempt to relet may assume a greater importance, and together
with other facts may suffice to constitute on the lessor's side the requisites of
a surrender.1 6 In a few cases other acts of the lessor after the tenant's aban-
donment have been deemed sufficient for a surrender.Is7
Where the lease is a short one which can be surrendered by words alone
under the provisions of the Statute of Frauds, afortiori it may be surrendered
by reason of acts indicative of an intention to extinguish it. In many of the
cases of this sort a surrender has been found without indication whether it
was regarded as one by express words or "by act and operation of law." It
was not necessary to decide that question.
The cases dealing with abandonment by the tenant and "resumption of
possession" by the lessor show that the lessor has in his hands a valuable
power whereby he may extinguish the interest of the lessee upon certain
conditions. In an earlier portion of this discussion it has been pointed out
that while the doctrine of surrender is more usually invoked by the lessee, it
is equally available to the lessor. So, the lessor who has resumed possession
may set up surrender as a defense in an action by the tenant for trespass,1'5
or for enforcement of a covenant in the lease. 159 As soon as the tenant has
abandoned, the lessor may extinguish the tenancy by resuming possession.100
The surrender occurs at the time possession is resumed, and is as conclusive
against the lessee as it is against the lessor.
SUBSTITUTION OF A NEW TENANT FOR THE OLD, BY AGREE-
MENT OF ALL THE PARTIES
A tenant may assign his leasehold interest. If the assignment is valid,
the assignee at once becomes liable to the lessor for the rent. 01 The lessor,
however, is not bound to recognize the assignee as a tenant, but may continue
to look to the assignor for the rent, even though the lease contains no express
promise to pay; a tenant cannot destroy his "privity of estate" with his lessor
154. See Prentiss v. Warne, supra note 77.
155. Buck v. Lewis, supra note 152; Mills v. Sampsell, 53 Mo. 360 (1873).
156. See Fagelle v. Etna Importing Co., 133 N. Y. Supp. 465 (1912, Sup. Ct.);
Buckingham Apartment House Co. v. Dafoe, 78 Minn. 268, 80 N. W. 974 (1899);
and see note 153 supra.
157. See Texas Loan Agency v. Fleming, 92 Tex. 458, 49 S. W. 1039 (1899);
Sandberg v. Light, 55 Wash. 189, 104 Pac. 205 (1909); Buckingham Apartment House
Co. v. Dafoe, supra note 156.
158. McKinney v. Reader, supra note 27; Kull v. Mastbaum and Fleisher, 269
Pa. St. 202, 112 At. 631 (1921).
159. Sypherd v. Myers, 80 N. J. L. 321, 79 Ad. 340 (1910).
160. See McKinney v. Reader, supra note 27; Crawley v. Mullins, 48 Mo. 517
(1871).
161. Howland v. Coffin, 26 Mass. 51 (1829).
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without the latter's consent. 1c2 This rule protects the lessor against the substi-
tution of an inferior liability. But if the lessor recognizes the assignee as his
tenant, he thereby discharges the assignor in so far as liability based upon
"privity of estate" is concerned. 163 This expression "privity of estate" signi-
fies merely the relationship which exists between the parties by reason of the
lessee's ownership of the leasehold estate. An assignment vests the leasehold
estate in the assignee; the assignment may be complete and effective immedi-
ately so far as the assignor, the assignee, and strangers are concerned,i6 but the
duty of the lessee to pay the rent, arising out of his former ownership of the
estate, continues until the lessor has signified his assent to the assignment in
some manner. Acceptance of rent from the assignee ordinarily indicates such
assent. But while the lessee is no longer liable for rent upon the ground of
privity of estate" after assignment with the consent of the lessor, he con-
tinues liable in contract if the lease contains a covenant or other express
promise to pay the rent. The continued liability of the lessee after assignment
on all covenants is well recognized,ln and there should be no exception as to
the covenant or promise to pay rent. It is held, accordingly, that where there
is an express promise to pay the rent reserved, the lessee is liable even after
an assignment consented to by the lessor, and after receipt of rent from the
assignee.6 6 Afortiori he is liable where there has been no formal assignment,
but a mere delivery of possession with a receipt of rent from the new occupant. 10
But if at the time of such an assignment the lessor not only consents there-
to, but also agrees orally with the lessee and the new tenant that the lessee
shall be relieved of all future liability for rent, and if possession is then deliver-
ed by the lessee to the new tenant, there is a surrender "in law" and there-
after the lessee is not liable for subsequently accruing rent 83 or for any other
performance covenanted for in the lease.62 The result is the same where the
assignment is not in compliance with the Statute of Frauds,17 0 or where there
is no pretense of an assignment at all, but a mere delivery of possesssion by
the lessee to the new tenant.17' The difficulty in this type of case obviously is
to determine whether there has been an express oral agreement for the re-
lease of the original tenant, as distinct from a mere consent to an assignment.
It has been pointed out that consent to an assignment will discharge the lessee
from all liability growing out of "privity of estate". Where there is no express
promise to pay the rent, so that the only duty to pay arises out of "privity of
estate," or ownership of the particular estate, the word "surrender" ought
not to be used to express the discharge of the lessee's liability; its use merely
162. Shine v. Dillon, Ir. Rep. 1 Com. L. 277 (1867); and see Consumers' Ice
Co. v. Bixler & Co., 84 Md. 437, 35 Ad. 1086 (1896).
163. Harmony Lodge v. White, 30 Oh. St. 569 (1876); and see Jones v. Barnes,
45 Mo. App. 590 (1891).
164. Tiffany, op. cit. supra note 2, 939-40.
165. ibid. 962.
166. Jones v. Barnes, supra note 163; Whetstone v. McCartney, 32 Mo. App.
430 (1888).
167. McDonald v. May, 96 Mo. App. 236, 69 S. WV. 1059 (1902).
168. Wells v. Warnick, 198 S. W. 1121 (1917, Mo. App.).
169. Reeve v. Bird, 1 C. M. & R. 31 (1834, Exch.).
170. Vandekar v. Reeves, 47 Hun 430 (1886, N. Y. Sup. Ct.).
171. Prior v. Kiso, supra note 34; Koenig v. Miller Bros. Brewery, 38 Mo. App.
182 (1889).
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leads to confusion72 for it tends to obscure the marked distinction between a
"surrender" in the accurate sense and a mere assignment. A surrender, proper-
ly speaking, extinguishes all legal relations growing out of the lease, whether
they sound in estate or in contract, unless there is a clear indication of inten-
tion in the instrument of lease to make the obligation of certain contractual
stipulations survive the destruction of the tenancy. The interest of any new
occupant after such a surrender must be by virtue of a new letting. But an
assignment, on the other hand, merely substitutes the assignee for the as-
signor; all the terms of the original lease remain in force, and the duration of
the new tenancy is determined thereby. Whether or not the parties have agreed
to the extinguishment of the old tenancy, with the legal consequences above
explained, is a question of fact as to the intention manifested by their words
and acts.
It seems clear enough that intention is the important element in this
type of surrender "by operation of law".173 Since the old tenant has vacated
in reliance upon the oral agreement, and a new tenant has gone into possession,
the situation is similar, so far as its effect upon the lessee is concerned, to the
case of a reletting after adandonment, or a resumption of possession by the
lessor. Unless a surrender is held to have occurred, there is a possibility of
serious prejudice to the lessee, who continues liable for the rent and yet does
not have the premises open to him at all times. The surrender "by operation
of law" which occurs in this class of cases is peculiar in this, that it depends
largely upon proof of an oral agreement. It is true that there is usually a
change of possession concurrently therewith, but such a change is no more
indicative of a surrender than it is of a mere assignment. We have a certain
similarity here to the situation in which the acceptance by the lessor of the
key to the demised premises and his oral assent to a surrender are held to effect
an extinguishment of the tenancy. One may feel that in the present case the
oral agreement is relatively of much greater importance than in the key trans-
action. There is no doubt that here we are close to the limit of expediency;
great care ought to be exercised to ascertain that the intention of the lessor
was to extinguish the old tenancy, and not merely to give his consent to an
assignment.174
172. See Clemens v. Broomfield, 19 Mo. 118 (1853) and Hutcheson v. Jones,
79 Mo. 496 (1883), and the comment on these cases in Jones V. Barnes, stpra note
163. In the two cases first mentioned, the lessor had consented to an assignment, but
not to a release of the lessee. In both cases the opinions declare that a "surrender"
occurred. But it is apparent that there was no express promise to pay rent, so that
all the term used was intended to signify was that "privity of estate" had been de-
stroyed and the lessee thus relieved of rent subsequently accruing. In Jones v. Barnes,
supra, the court used the following language: "It is undoubtedly the law that a
party's obligation to pay rent may rest separately on either of two reasons, one by
privity of contract and the other by privity of estate. In either case there may be a
surrender; but I take it, that much less will constitute a surrender in the case of
privity of estate than will suffice in the case of privity of contract. It is possibly
true that the distinction is not always in the mind of the judges when writing on this
subject." This kind of language seems to the writer extremely confusing.
173. Thomas v. Zumbalen, 43 Mo. 471 (1869).
174. An allegation that the lessor received the new occupant "as his tenant"
is not enough; an assignee is so received whenever the lessor consents to an assignment.
Hunt v. Gardner, 39 N. 3. L. 530 (1877, Sup. Ct.).
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Wherever it is held that the old tenancy has been extinguished by sur-
render "in law", the new tenant must be in under a new tenancy. This will
mean in many cases that he is only a periodic tenant, for the agreement of
substitution is usually oral.'75 If the three parties all understand that the old
tenancy has been terminated and a new periodic tenancy created, no one has
ground for complaint. But suppose that the parties contemplated a new ten-
ancy equal in duration to the unexpired portion of the old, and suppose, fur-
ther, that a tenancy of that length cannot be created by parol. No expecta-
tion of the lessee-assignor has been disappointed, and so far as he is concerned
there is no objection to holding a surrender to have occurred. But what of
the assignee? His expectation has been disappointed, it is true, but he is no
worse off than any tenant who has entered under an invalid oral demise in
ignorance of the Statute of Frauds. The position of the assignee is not improved
if he has taken an actual assignment of the old term, because it is immediately
extinguished by the surrender. But a private agreement between the lessor
and the lessee for the release of the latter would not be effective against an
assignee under a valid assignment who was not a consenting party. If the
parol agreement of substitution, with the change of possession consequent
thereupon, effects the creation of only a periodic tenancy, the lessor is at a
disadvantage. Should his disappointed expectation be a sufficient reason for
denying a surrender "in law"? His prejudice must be weighed against that
which will result to the lessee if the surrender is denied. While the periodic
tenancy is not what the lessor contemplated, it will usually be good for a year.
No very direct answer can be found in the cases, but surrenders have been
held to have occurred in many cases where no more than a periodic tenancy
could have arisen from the oral transaction.176
175. Where the agreement for substitution is oral, but a new written lease is
made to the new tenant, the latter is tenant for a term. This seems a rather unusual
case in practice. James v. Coe, 61 N. Y. Supp. 1099 (1900, City Ct. N. Y.).
176. In Schieffelin v. Carpenter, jupra note 89, there was an oral agreement for
the substitution of new tenants, followed by a change of possession. At the time of this
agreement about four and a half years of the orginal term remained unexpired, and
the agreement contemplated a new lease for a term of eight or ten years. Under the
Statute of Frauds the new lessees became tenants from year to year. In an action
against the original lessee on covenants of the old lease, it was held that there had
been no surrender, because the oral agreement did not effectuate the intention of the
parties. The court regarded the case as the same in legal effect as if the new lease
had been made to the old tenant. In this situation there would have been no surrender
as has been pointed out heretofore. But the present case does not seem quite the
same. The old tenant is seriously prejudiced if no surrender occurs, and it is question-
able if the lessor should have his mistake corrected for him at the expense of the
lessee. See the comment on Schieffelin v. Carpenter in Smith v. Niver, 2 Barb. 180
(N. Y. Sup. Ct.). In Johnson v. Northern Trust Co., 184 111. App. 549, 265 Ill. 263,
106 N. E. 814 (1914), an assignment of the leasehold interest had been made with the
consent of the lessor to a supposed corporation. The lease contained a clause providing
that after an assignment with the consent of the lessor, and the satisfaction of certain
other conditions, the lessee should "be released . . . from all liability under this
lease. . ." It was later decided in ouster proceedings against the supposed corporate
assignee that it had never been validly incorporated. The cesttuis for whom the lease
had been made in trust contended that there had been a surrender "in law". It was
held that there had not been such a surrender. Because of the incapacity of the cor-
poration to take, the assignment had no effect to divest the lessee of the leasehold
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If there has been an agreement by the lessor, the lessee, and a third party,
for the substitution of the latter as tenant, and the extinguishment of the orig-
inal demise, but the new tenant has not gone into possession, the whole
proof lies in the oral agreement. It would seem that there should be no sur-
render in such a case, 177 as there is nothing to justify taking the case without
the Statute of Frauds. There is no non-verbal act to corroborate the oral testi-
mony, and nothing done in reliance upon the oral agreement to constitute part
performance. Yet there are cases in which these objections have been over-
looked and a surrender held to have occurred."' The same difficulty arises
where the oral agreement is for the substitution of a sublessee already in pos-
session. In several such cases, nevertheless, the oral agreement has effected a
surrender.179
It is believed that in the preceding sections may be found discussed all
the fact-groups which have in law the consequences connoted by the word
"surrender", and to which that designation has been applied. There are other
fact-groups which have the effect of terminating the tenancy, but the courts
have not chosen to describe them by the same term. Two of these other fact-
groups may be considered briefly by way of comparison. It is common knowl-
edge that in any grant of an interest in land, whether it be an interest of
freehold or only of leasehold, provisions may be inserted the effect of which
are to create in the grantor a power whereby he may at a future day be able
estate, altho it did raise a constructive trust in favor of the shareholders of the sup.
posed corporation, which had paid full consideration for the assignment. The court
declared there was no intention to make a surrender, and that no such assignment as
the lease provision contemplated had been effected. Doubtless the decision was cor-
rect. The provisions of the lease as to assignment had not been complied with, and
the assignor remained liable. It is even doubtful if the lease provision contemplated a
surrender at all; it may have contemplated nothing more than a release of the lessee
from further liability on the covenants after assignment. The lease was for a long
term, with detailed provisions. There is little room for doubt that the parties ex-
pected that an assignee would take the unexpired residuum of the leasehold interest
as it stood at the time of assignment, and not that he would take by virtue of a new
letting. The whole purpose of the clause providing for a release of the lessee could be
accomplished without holding a surrender of the leasehold interest to have occurred,
and it would have been a grave injustice to the lessor so to have held.
177. The necessity for a change of possession in this class of cases is well stated
in Wallis v. Hands, supra note 104. There a second lease had been made to new lessees
with the assent of the original lessees, but there had been no change of possession.
It was held that there was no surrender "by operation of law", the court saying that
to hold otherwise would be practically to repeal the Statute of Frauds.
178. Logan v. Anderson, 2 Doug. 101 (1845, Mich.).
179. Thomas v. Cook, 2 Barn. & Ald. 119 (1818, K. B.); Snyder v. Parker, 75
Mo. App. 529 (1898). In Thomas v. Zumbalen, supra note 173, a new lease in writing
was executed by a lessor-in-chief to a sublessee, with the assent of the ceitui for whom
the principal lease was held in trust. There was a distinct understanding that the
lessee-in-chief should hold under the original lease at the expiration of the new lease
above mentioned. It was held that no surrender occurred, because of the obvious
intention to the contrary, even if it were conceded that the assent of the cestui could
be sufficient to effect a surrender of the principal lease.
The mere receipt of rent from a sublessee is not enough to show a surrender, as
such rent may have been accepted for the credit of the principal lessee. Sanford v.
McGinnis, 215 Mo. App. 64, 238 S. W. 535 (1921).
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to divest the grantee of the estate conveyed2s 0 Such provisions are frequently
spoken of as "conditions subsequent", but it would seem preferable not to
use the word "condition" to describe the words whereby the power is created;
it is more convenient to use that word to describe operatircfacls the occurrence
of which will affect in one way or another the exercise of the power referred to.st
Any condition is an operative fact, the occurrence of which will alter pre-exist-
ing legal relations. This is as true as a condition "precedent" as it is of one
"subsequent."1' 2 The fact described by the word "condition" may be the act
of some person, or it may be an event beyond human control.18 In a provision
of the kind mentioned, creating a power in the grantor to divest the estate of
his grantee by re-entry made or action brought, the operative fact involved,
upon which the exercise of the power depends, may affect that power in either
one of two ways. The operative fact may be one which must occur before the
power can be exercised; it is a condition predecent to the exercise of the power.
So, where the provision is that the grantee shall not use the land in a certain
manner; the act of making the prohibited use is one which must occur before
the grantor can exercise his power to divest the grantee. His power in such case
may be said to be "conditional". But, on the other hand, the operative fact
may be one after the occurrence of which the power cannot be exercised. So,
where the provision is that if the lessee fails to pay the rent as the same may
fall due, the lessor may reenter. After the act of payment, the lessor cannot
re-enter; his power has been extinguished. The act of payment is a condition
subsequent to the exercise of the power. Here, again, the power may be said
to be "conditional",18 but the condition is "subsequent" instead of "precedent."
In either case the occurrence of the operative fact works a change in the pre-
existing legal relations. Where the condition is "precedent" to the exercise of
the power, the doing of the act or the happening of the event involved renders
the power immediately exercisable; the relationship is quite different than it
was before, while the power was yet subject to the condition precedent. Where
180. Tiffany, op. cit. supra note 40, secs, 74, 76, 85.
181. Corbin, Conditions in the Law of Contracts (1919) 28 YaleL. J. 739, at 743.
182. Corbin, supra note 181, at 747. All conditions being operative facts, there
can be no difference from the point of view of legal science between a condition pre-
cedent and a condition subsequent. The creation of a new legal relation always in-
volves the extinguishment of some existing legal relation. Any operative fact the
occurrence of which marks the creation of a new legal relation at the same time signal-
izes the extinguishment of an old one. The words "precedent" and "subsequent"
merely indicate time relation and emphasis. A fact may properly be referred to as a
condition "precedent" with reference to the legal relation which arises on the occur-
rence of that fact; and it may be termed a condition "subsequent" as to the legal
relation whose continued existence is dependent upon the non-occurrence of the same
fact. To speak of the fact as a condition "precedent" is to emphasize its function in
the creation of a new relation; while its characterization as a condition "subsequent"
stresses its operation in extinguishing an existing relation. See Corbin, loc. cit.
supra. Cf. the following statement from Tiffany, op. cit. supra note 40, 261:
"Though a condition precedent is entirely dissimilar in its operation from a condition
subsequent, there is a certain possibility of confusion between them, not only by
reason of the similarity of language which may serve to create them, but also by
reason of the fact that the commencement of an estate through the satisfaction of a
condition precedent usually results in the termination of another estate, as might
have been the result had the condition been subsequent...
183. Corbin, supra note 181, at 74-3.
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the condition is "subsequent" to the exercise of the power, the doing of the
act or the happening of the event extinguishes the power, or at least suspends
its exercise. This also involves a material change in the former relationship of
the parties. Now although the interest created in the grantor by provisions
of the kind discussed is analytically a power, it is usually referred to as a "right
of entry". Where such a power has been created in the lessor, the estate of the
lessee may be terminated by the concurrence of the various members of a
fact-group, consisting of the acts creating such power, the occurrence of some
fact constituting a condition precedent to the exercise of that power, and the
making of a.re-entry or the bringing of an action by the lessor. Should such a
fact-group be described as a surrender "by act and operation of law"? It has
not been so described. It is clear in such a case that mutual intention to termi-
nate the tenancy may not exist at the time of such termination. There was, of
course, mutual intention to include such a provision in the lease, but the fact-
group as a whole does not manifest any such intention. In all of the cases of
surrender "by act and operation of law" which we have heretofore considered,
we have found the element of intention much stressed by the courts, though
it has appeared that perhaps other factors have entered into the resulting ex-
tinguishment of the leasehold interest. The very limited significance of the
intent element in the fact-group just discussed is a sufficient reason for apply-
ing to it a different descriptive term. So we speak of this situation as the ter-
mination of the leasehold by "breach of condition" and re-entry.
Occasionally the terms of a lease provide that it may be terminated at the
option of the lessee. 18 Such a provision would seem to be the imposition of i
special limitation upon the estate created,186 making possible its termination
by a simple act on the part of the lessee. Upon a manifestation by the latter
of his election to terminate, a fact-group is constituted the legal consequence of
which is the immediate extinguishment of the leasehold interest. There is
obviously a certain similarity here to the case discussed in the preceding
paragraph, of extinguishment by "breach of condition" and re-entry. In that
case the power to do the last necessary act resides in the lessor; in the present
case the power to do that last necessary act resides in the lessee. The term
184. A power may be conditional as well as a right. To speak of a power as
conditional is merely to affirm that the occurrence of an additional fact will affect the
exercise of the power in some manner, either by making it immediately exercisable
(condition precedent), or by extinguishing the power and rendering impossible any
exercise at all (condition subsequent). A power is one of our instrumentalities for the
expression of prophesies as to the manner in which courts will react to certain situa-
tions. When we assert that an offeree has a power by acceptance to create a contract
binding the offeror, we are merely prophesying that if the offeree makes the required
acceptance, and if the offeror refuses at the proper time to perform the duty which
the acceptance has created on his part, and if the offerce then brings his action in due
form, that then the court will give judgment for the plaintiff. But usually the offeror
may revoke the offer before acceptance; he has a power by an act called "revocation"
to destroy the offeree's power to accept. The act of revocation is a condition subse-
quent to the offeree's power of acceptance. We may say, therefore, that the offeree's
power is conditional in this sense. And when we affirm this conditional character of
his power, we are merely prophesying that if the additional fact of revocation occurs,
that then the judgment of the court will be for the defendant when action is brought
as above supposed.
185. Tiffany, op. cit. supra note 2, at 84 et seq.
186. ibid. 85.
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"right of entry" is always used to describe a power of the grantor or his heirs.
In the case of a leasehold, there is little difference between the effect of a
"condition subsequent" and that of a special limitation of the particular kind
above suggested187 In this latter case, again, mutual intention is not of im-
portance after the creation of the special limitation.Ss
It would appeal, then, that intention is a highly important factor in all
of the situations to which the courts have applied the term "surrender",
although it does not follow that there are not other factors of weight also. In
determining what particular fact-groups are sufficient to effect a termination
of a tenancy, courts will naturally consider whether that result is consonant
with the intention of the parties, for their intention ought to prevail unless it
conflicts with some paramount social interest. In the fact-groups just dis-
cussed,---"breach of condition" and re-entry, and the exercise by the lessee of a
power created in him by special limitation,--intention is important only up
to the point of the creation of the power of re-entry in the lessor, or the option
in the lessee; after that point intention is no longer material. It is evidently
contemplated at the time these powers are created that their exercise may in-
volve a termination of the tenancy contrary to the desire of one of the parties.
It is deemed socially desirable to permit the creation of such powers as these,
the exercise of which will not be dependent upon any other facts than those
stipulated for by the parties at the time of creation. In the situations labelled
"surrender", on the other hand, intention continues to be a matter of impor-
tance down to the last necessary act; mutual intention is often regarded as
manifested by the fact-group as a whole. Since in this case the parties have
never agreed in advance that the operative facts shall have the effect of ter-
minating the tenancy, many considerations may enter into the result which
would not be at all important in the re-entry and special limitation cases above
discussed. There is no magic in words; the value of a legal terminology lies in
its tendency to clarify thought and discussion. We might have chosen to
extend the term "surrender" to cover all situations wherein a tenancy is ter-
minated otherwise than by mere efflux of time. But it has seemed more con-
venient to limit it to those fact-groups which have been discussed in this paper,
-which are sufficiently alike among themselves, and sufficiently different
from the re-entry and special limitation cases to warrant a separate descriptive
term.
The Statute of Frauds has operated as a material restraint upon the courts
in recognizing the sufficiency of fact-groups indicating intention, as the pre-
ceding discussion has shown. Bearing in mind the fact that the object of the
Statute was to eliminate the danger of perjury in a class of cases where peculiar
opportunity was offered, and that the Statute itself allows "surrenders by act
and operation of law", it would seem that the first inquiry should always be
187. In certain instances there may be a material difference whether the lan-
guage is construed to create an estate on special limitation or one on "condition sub.
sequent". This is more particularly true in the case of freehold estates. See Tif-
fany, op. cit. supra note 40, sec. 90.
188. Not always have the courts carefully distinguished this kind of case from
a surrender "by operation of law". Note the language used in Channel v. Merrifield,
206 IlL 278, 69 N. E. 32 (1903); Gallop v. Murphy, 160 Mo. App. 1, 200 S. W. 438
(1911).
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whether the fact-group in question satisfactorily shows intention without too
much dependence upon mere words of the parties. Where the intention is man-
ifested sufficiently by non-verbal acts, or where the words spoken are sufficient-
ly corroborated by non-verbal acts, there is no violation of the spirit and pur-
pose of the Statute if a surrender is held to have occurred. The object of all
law, statutory as well as the unwritten, is to serve the social and economic life
of the people. The interpretation of the Statute which will best enable it to
perform that service is the one which our courts are morally bound to adopt.
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